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What Are IP Rights?

Intellectual Property Rights are rights held by owners of ideas and information that have commercial and economic value. They include rights to prevent pirates, counterfeiters and imitators from exploiting such ideas without the knowledge or permission of the right holders. The three major types of Intellectual Property Rights are patents, trademarks and copyright. They exist primarily to protect the producers from the exploitation of their innovations and creations by competitors.

Competition Policy

A Competition Policy is geared towards protection of the consumer. Its focus is to ensure that producers, inventors, manufacturers, etc. do not monopolize so much of a particular market that the consumer is adversely affected. Intellectual Property rights also enhance consumer welfare in that they serve the purpose of promoting innovation. The protection provided by intellectual property rights rewards and provides incentives for innovation and originality. This translates definite advantages for the consumer who ultimately benefits.

IP Rights Vis-a Vis Competition Policy 

However, while Intellectual Property rights are dedicated to creating and protecting the owner’s monopoly over the protected item, competition laws are dedicated to the exact opposite: ensuring that sufficient competition is maintained so as to prevent a monopoly. Thus the general consensus is that a thin line separates the realms of competition law and Intellectual Property Rights. Once an owner of Intellectual Property exploits it, e.g. by granting a license or entering into some other form of agreement, any adverse effects this exploitation may have on trade is properly addressed by competition law. The influence of a competition law may be more acutely felt in two of the Intellectual Property rights: patents and trademarks. 

Patents
Generally patents are granted to three categories of persons. (1) Inventors; (2) the employer of the inventor; or (3) any other persons entitled by foreign law e.g. laws applicable by virtue of treaties or conventions. Patents are usually granted for a maximum of 20 years (s. 7 of the Patents and Designs Act, cap. 344 LFN), during which period all others are prevented from using the idea or invention without the express permission of the patentee. Any person granted a patent is free to dispose of it as he would. He may assign it, he may grant others a license to use it, and he may even mortgage it.

Patents contain strong implications for competition law, both in its grant and its use. A patent may be granted for a real technological breakthrough, the effect of which places the owner in a position of dominance in the market and renders the competition so obsolete as to create a monopoly. A holder of a patent may grant licenses or enter into some equivalent consensual agreement, which would effectively carve out exclusive territories for manufacturers and their distributors. A Patent holder may refuse licenses to all who seek them e.g. multi national pharmaceutical firms, which have expensive patented drugs for treating AIDS and other communicable diseases. Manufacturers may pool patents by cross- licensing arrangements (i.e. combining joint strengths in the battle against outside competition), which often contain mutual restrictions that are anti-competitive. All these would have an effect on trade, which should be properly handled by competition Policies and laws.

Traditionally, the courts have been reluctant to intrude into the realm of patent licenses and assignments. Whatever obligations the individual parties agree to impose on themselves were generally enforced. However, in modern times, there have been increases in instances of agreements in which firms use the licenses obtained through Intellectual Property Rights as a basis for anti-competitive practices. For instance, in 1978, the European Community Commission found a patent pooling agreement (Video Cassette Recorders Agreements, [1978] F.S.R. 376) to be restrictive of competition because it obliged any member leaving the pool to surrender its rights regarding the patents, while at the same time allowing the continuing members to retain their rights in its patents.  A more recent example is the licensing arrangements for Microsoft operating systems under which the licensees (original equipment manufacturers of computers) agreed to pay a fee on every computer they shipped whether or not such computers were manufactured using Microsoft software. The effect of the arrangement was that most of the licensees would restrict themselves solely to the use Microsoft operating systems – thus creating a monopoly.

Patent licenses may be entered into by parties who are either in a horizontal or a vertical relationship with each other. Horizontal relationships exist where the parties operate on the same level of the market and are in competition with each other e.g. a cross-licensing arrangement between manufacturers of competitive goods. Vertical relationships exist where the parties to the arrangement operate on different levels of the market and complement each other e.g. between manufacturers of a component part of a product and manufacturers of the finished product.

Generally, horizontal licensing creates an increased risk of anti-competitive conduct. There are higher risks of coordinated pricing, output restrictions and acquisition of market power. However, anti competitive effects may also be discernible in vertical licenses. The terms of the arrangements may harm competition amongst entities which are in a horizontal relationship with either party – e.g. the Microsoft per-processor licenses referred to earlier harmed competition amongst other entities licensing operating systems which were competitors with Microsoft.

Trademarks
A trademark is any sign capable of being represented graphically, which is used or can be used to distinguish goods and services of a particular origin or quality from another.

The inclusion of trademarks as an intellectual property came with the industrial revolution of the 19th century. With the growth of capitalism, there is an increased need to sell products by some mark or brand name. Advertising and large-scale retailing, which teaches consumers to associate peculiar qualities and character with particular names, have greatly increased the importance of such marks and brand names. 

In 19th century England, the courts protected trademarks via injunctions granted in actions instituted for the tort of passing off. Growth in International Trade has led to the need for a registration system, wherein trademarks are registered and thereafter protected from all subsequent users, since the tortuous remedy provided inadequate protection against international infringement. Thus, in Nigeria and other common law jurisdictions, what we have is a system that combines both the common law remedies (available in torts) and statutory protection through registration.

Trademarks can also be used in a manner that is anti-competitive. For instance, trademarks have been used to prevent parallel importing, where a single organization or a group of associated organizations can prevent importation of goods bearing its or their trademark into the country, so as to maintain high prices. This can be (and has been in some jurisdictions) treated as an abuse of a dominant position. 

[To be continued]
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